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ACCORDING to the May 2009
Visa Bulletin, EB-3 visas are un-
available. The slow processing
of applications for adjustment
of status (Form 1-485) and those
with pending Form [-485 are
faced with seemingly endless
waiting for their green cards.
This is problematic especially for
those whose petitioning employ-
ers have shut down their busi-
nesses or at the brink of doing
so due to the present economic
situation. Fortunately, with the
portability of employment-based
immigrant petition (Form 1-140),
those with approved Form 1-140
can avail of the opportunity to
change to a new employment
provided certain requirements
are met.

Under Section 106(c) of the
American Competitiveness in the
Twenty-First Century Act of 2000
(AC21), the approval of a Form

NURSEWEEK SALE

COME AFJD‘ENJDT"H‘AF!CE LNIFoRME] NURSES MONTH SWEEPSTAKES (MAY T -

Changing jobs while on

pending Form 1-485

[-140 petition shall remain valid
when an alien changes jobs or em-
ployers if: (1) the Form I-485 has
been pending for at least 180 days;
and (2) the new job is in the same
or similar occupational classifica-
tion as the job for which the Form
[-140 petition was filed. Under
current regulations, the Form I-
140 must have been approved be-
fore a favorable determination of a
portability request can be made.
In filing a request for Form [-140
portability, the alien is expected to
submit evidence that the new of-
fer of employment is in the same
or similar occupational classifica-
tion as the offer of employment
for which the Form [-140 petition
was filed. The USCIS adjudica-
tors consider the following factors
in determining whether the two
employments are same or similar:
(1) job descriptions; (2) Dictionary
of Occupational Title and/or Stan-
dard Occupational Classification
code assigned to the Form [-140
job offer and that which may be
appropriate for the new position;
and (3) substantial discrepancy
between the Form [-140 wage and
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the wage offered for the new posi-
tion.

An alien availing of the Form
[-140 portability benefit is not re-
quired by law to notify the USCIS.
However, under certain circum-
stances, it would be prudent to
do so. Under USCIS rules, if the
approved Form [-140 is revoked or
withdrawn by the employer after
the Form 1-485 has been pending
for at least 180 days, and the alien
has not submitted evidence of a
new qualifying offer of employ-
ment, the adjudicating officer is
required to issue a Notice of Intent
to Deny the pending Form [-485.
If the alien fails to respond or fails
to establish that the new offer of
employment is in the same or sim-
ilar occupation, the adjudicating
officer may immediately deny the
Form 1-485.

The successor employer is not
required to apply for a new labor
certification or file a new Form I-
140 to enable the alien to port to
the new employment. It is also not
necessary that the new employ-
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ArtTy. KENNETH URSUA REYES

NE of the most emotion-

Oal aspect of a marital
dissolution case is deal-

ing with Child custody issues.
Sadly enough, this is an area
where most parents play games
with each other trying their best
to deprive the other parents of
their right to maintain relation-
ship with their child. Child cus-
tody comes in two parts, 1) phys-
ical custody and 2) legal custody.
Physical custody may be award-
ed solely to one parent or jointly.
Sole physical custody means that
the child will reside primarily and
under the supervision of one par-
ent subject to visitation from the
other parent upon order of the
court. Family Code §3007. Joint
physical custody on the other
hand means that the child gets to
spend frequent and continuing
contact with both parents. Fam-

ily Code §3004. The court would

Awarding Child
Custody in California

state specifically the periods of
time the child will be under the
supervision of each parent.

Legal custody on the other
hand deals with the right and re-
sponsibility of a parent to make
decisions regarding the health,
education, and welfare of the
child. Family Code §3006. Ex-
amples would be decisions such
as where the child shall attend
school, whether the child can
travel to another jurisdiction or
state, legal decisions involving
the child. In cases where joint
legal custody is ordered by the
court, either parent alone can
make decisions concerning the
health, education, and welfare of
the child unless otherwise speci-
fied in the order.

In making its determination on
child custody issues, the court
considers various factors depend-
ing on the specific facts of the
case. The court usually follows
the public policy of ensuring and
encouraging the child’s frequent
and continuing contact with both
parents after the divorce unless it
would not be in the best interest

of the child. Fam. Code §3011. If
the court is inclined to order sole
custody to one parent, the con-
sideration boils down to which
parent is more likely to allow the
child frequent and continuing
contact with the noncustodial
parent. Family Code §3040(a)(1).
A major factor that would tilt the
courts decision are incidents or
history of child abuse and domes-
tic violence. This can be from the
part of a parent, a parent’s co-ha-
bitant, or other person to whom
a parent has a relationship with.
The childs amount and nature of
contact with the parents is also
another factor considered. Fam.
Code 83011(c). Other factors
that can be considered are the
parent’s use of controlled sub-
stance, prior criminal convictions
and registration as a sex offend-
er, and existence of restraining
order against a parent.

The family code requires that
the parties go to mediation and
attempt to agree on the custody
issue prior to the court hearing
the contested case. Family Code
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