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THE United States and Califor-
nia Constitutions guarantee the 
right to privacy. The right to pri-
vacy presumably imposes limi-
tations on an employer’s right 
to install surveillance camera 
at work and monitor the phone 
calls, emails, and computer ac-
tivities of its employees while in 
the workplace.  

However, employers have ar-
gued that employees lacked a 
reasonable expectation of priva-
cy in the workplace and employ-
ers have legitimate objectives in 
the surveillance and monitoring 
of the work premises.  Such ob-
jectives would include concerns 
about violence in the workplace, 
crime prevention, lost produc-
tivity, malicious software inva-
sions, dissemination of propri-
etary information, and employer 
liability for inappropriate Inter-
net and computer usage. 

The following are some of the 
areas in which employers may 
encroach upon an employee’s 
privacy rights at work:

Workplace video surveil-
lance

Employers may install elec-
tronic surveillance on its work 
premises. However, effective 
January 1, 1999, the Labor Code 
prohibits employers from mak-
ing audio or video recordings 
of employees in specific work 
areas considered to be private. 
Such areas include restrooms, 
locker rooms, or rooms desig-
nated by an employer for chang-
ing clothes. An employer may 
monitor these areas by video or 
audio only if authorized by court 
order.  Should any recording 
be obtained in violation of the 
statute, such recording cannot 
be used for any purpose.  The 
statute applies to all private and 
public employers, except for the 
federal government. 

While the law recognizes an 

Are employees entitled 
to privacy at work?

employer’s right to protect its 
business against crimes by us-
ing video or other electronic sur-
veillance, such use must respect 
the employees’ rights to privacy.  
Some video surveillance in the 
workplace may be considered 
an unreasonable intrusion by 
the employer into their employ-
ees’ privacy. In the event of such 
conflict between the right of the 
employer to protect its business 
and the right of the employee to 
privacy, the courts will balance 
these competing rights.

Telephone calls
An employer may listen to 

an employee’s phone calls at 
work. For example, employers 
may monitor calls with clients or 
customers for reasons of quality 
control. However, when the par-
ties to the call are all in Califor-
nia, state law requires that they 
be informed that the conversa-
tion is recorded or monitored 
by either putting a beep tone on 
the line or playing a recorded 
message. When employees are 
told not to make personal calls 
from specified business phones, 
the employee then takes the risk 
that calls on those phones may 
be monitored.

Under federal case law, when 
an employer knows the call is 
personal, the employer must im-
mediately stop monitoring the 
call. Interception or monitoring 
of telephone calls when the em-
ployer knows that the call is a 
private call and is made with the 
expectation of privacy violates 
federal law. If the employer has 
a policy prohibiting personal 
calls, however, employees could 
still be terminated for violating 
the employer’s work rules.

Computer and Internet ac-
tivities 

Employers may legally moni-
tor its employees’ computer and 
internet activities in the work-
place. According to the federal 
Electronic Communications Pri-
vacy Act (ECPA), an employer-
provided computer system is the 
property of the employer. There-
fore, employers that provide em-

ployees with a computer system 
and Internet access are free to 
monitor almost everything that 
the employee may do with the 
computer and Internet access 
so provided.  Employers may 
emphasize this right to monitor 
computer and internet use by is-
suing a written policy to its em-
ployees regarding such use.

At present, there are very few 
laws that spell out very clearly 
an employee’s right of privacy 
at work. Even more importantly, 
there are very few laws that di-
rectly regulate an employer’s 
monitoring of its employees in 
the workplace. If an employee is 
concerned about privacy issues 
at work, seeking experienced le-
gal help may be a smart move. 
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THERE is a natural tendency 
among divorcing parties to hide 
their assets from their spouse.  
This is a common problem that 
I have observed from practicing 
law for many years.  A common 
question I hear from clients is 
“my spouse doesn’t know I have 
an account in this bank, do I 
have to let him/ her know of this 
account?”

Parties to a divorce proceeding 
have a duty to disclose financial 
information to each other.  This 
duty arose based on California’s 
policy (1) to marshal, preserve, 
and protect community and 
quasi-community assets and li-
abilities that exist at the date of 
separation so as to avoid dissi-
pation of the community estate 
before distribution, (2) to en-
sure fair and sufficient child and 
spousal support awards, and (3) 
to achieve a division of com-
munity and quasi-community 
assets and liabilities on the dis-
solution or nullity of marriage or 
legal separation of the parties as 
provided under California law. 
To promote the above public 
policy, the family code requires 
a full and accurate disclosure of 
all assets and liabilities in which 
the parties have or may have an 
interest be made in a divorce or 

Duty to disclose community 
property in divorce

a legal separation, regardless of 
the alleged characterization of 
the property as either commu-
nity or separate.  Parties are also 
required to disclose all income 
and expenses of the parties. 

The parties also have a con-
tinuing duty to update and aug-
ment that disclosure to the extent 
that there has been a material 
change to their financial posi-
tion.  The purpose of the duty to 
augment and update the disclo-
sures is so that at the time the 
parties enter into a settlement 
agreement, stipulated divorce 
judgment, or trial, each party 
will do so with full and complete 
knowledge of all relevant under-
lying facts of the case. 

The disclosures are made 
by the parties by serving each 
other with a preliminary decla-
ration of disclosure and a final 
declaration of disclosure.  The 
preliminary declaration of dis-
closure should be served within 
60 days of serving the divorce, 
separation, or nullity petition.  
The commission of perjury on 
the preliminary declaration of 
disclosure may be grounds for 
setting aside the judgment in 
addition to other remedies avail-
able under the law.  The prelimi-
nary declaration of disclosure 
is not filed with the court but 
only exchanged by each party.  
The preliminary declaration of 
disclosure shall set forth 1) the 
identity of all assets and liabili-
ties which the declarant may 
have an interest regardless of 

the characterization of commu-
nity, quasi-community, or sepa-
rate property; 2)The declarant’s 
percentage in the asset or liabil-
ity; 3) the declarant’s character-
ization of the asset or liability.  
In addition, the declarant shall 
also provide the other party with 
a completed income and ex-
pense declaration.  The declara-
tions may be amended without 
permission from the court.

The parties shall serve each 
other with a final declaration of 
disclosure at the time the parties 
enter into a settlement agree-
ment, stipulated divorce judg-
ment, or if the case goes to trial, 
at least 45 days prior to the first 
assigned trial date.  The final 
declaration of disclosure shall 
include (1) All material facts and 
information regarding the char-
acterization of all assets and li-
abilities(2) All material facts and 
information regarding the valu-
ation of all assets that are con-
tended to be community proper-
ty or in which it is contended the 
community has an interest. (3) 
All material facts and informa-
tion regarding the amounts of 
all obligations that are contend-
ed to be community obligations 
or for which it is contended the 
community has liability.(4) All 
material facts and information 
regarding the earnings, accu-
mulations, and expenses of each 
party that have been set forth in 
the income and expense decla-
ration.  The parties may agree to 
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QUESTION:  I own a small 
home health care business for 
senior citizens.  While the real 
estate market was booming, I 
was able to buy two houses, both 
with first and second loans.  For 
five years I was able to pay the 
mortgages and take in sufficient 
clients to pay the mortgages and 
still earn sizable profit.  How-
ever, clients start to dwindle. 
Meantime, my mortgage stays 
the same and one mortgage with 
start to have an adjustable rate 
of mortgage (ARM). I am afraid 
I  won’t be able to pay the new 
monthly mortgage payments.  So 
far, I have been dipping into my 
savings to pay off the mortgages 
for my first property.  Incidental-
ly, I also live in this property. 

I have been behind about 4 
months in mortgage payments 
for the second property.  Yes-
terday, I received a Notice of 
Default for this property.  I am 
afraid I will lose this property.  
The current market value for 
this property is about $300,000.  
I have a first mortgage for 
$350,000 and as second mort-
gage for $100,000.  I used the 
second loan to make repairs on 
the house to put in additional 
bathrooms to be able to have 
more clients.  

Meantime, my business is 
barely earning enough to sur-
vive.  Should I file for bankrupt-
cy? Can I still save my property 
if I file under Chapter 7?  Will I 
still be able to run my business?  
This is my only means of in-
come.  I am a 50 year old widow 
and all my children have their 
own problems. 

Answer:  You can file for per-
sonal bankruptcy under Chapter 
7 because we can show that you 
are making less than the state 
family median income for Cali-
fornia.  You need to go to your 
accountant to prepare your prof-
it and loss statement, which we 
will submit to bankruptcy court 
along with your petition.  Upon 
filing your bankruptcy petition, 

Losing my houses and my 
business: Can I still 
negotiate with the bank 
after a notice of default?  

there will be an automatic stay 
for all your property.  Under 
bankruptcy laws, all property 
of the debtor (person who filed 
for bankruptcy) becomes techni-
cally property of the Bankruptcy 
court.  The creditor, in your case 
the bank holding the first mort-
gage must file a Motion for Re-
lief from Automatic Stay in order 
to foreclose your property.  This 
motion will be heard and an or-
der granting the motion must be 
issued by the bankruptcy court.  

In our experience, we need to 
coordinate with the attorney of 
the mortgagee bank to stipulate 
to continue negotiation for loan 
modification and that the bank 
will not foreclose on the prop-
erty.  This stipulation or agree-
ment will be submitted for the 
bankruptcy court’s approval.   

You must bear in mind that 
bankruptcy will not hold off 
foreclose indefinitely.  Eventu-
ally, the creditor will want to get 
its collateral. Hence, if you really 
want to retain the second prop-
erty, you need to be able to pay 
the mortgage or have a success-
ful loan modification to lower 
your mortgage payments.  You 
can show financial hardship and 
ability to pay off your loan ap-
plication.  We can submit bank 
statements and tax returns as 
proof of income.  You must find 
a good attorney who can handle 
your bankruptcy and loan modi-
fication at the same time.   

Debtors, under chapter 7 can 
still retain their houses, pro-
vided they are able to pay the 
mortgage payments.  You may 
need to claim your property as 
exempt and reaffirm your debts. 
However, most houses have zero 
equity due to the slump in the 
market.  Therefore, the Trustee 
is not interested in the property 
because there is nothing for him 
to take.     

Yes, you will be able to run 
your business because you are 
filing under personal bankrupt-
cy.  The trustee will not run after 
all income accruing after filing 
for bankruptcy. 

* * *
If you have any loan from countrywide or 
any of its affiliates, please call our office 
at 213-639-3888 or e-mail us at cielo@
choicelaw.org. Our office is located at 3699 
Wilshire Boulevard, Suite 720, Los Angeles, 
California 90010.

* * *
This article does not constitute any legal guarantee 
or advice for any individual matters and does 
not create attorney client relationship with the 
readership. �  (Advertising Supplement)
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