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YOUR IMMIGRATION
SOLUTION

ATTY. ROBERT REEVES & JEREMIAH JOHNSON

l OOK before you leap: ev-
eryone makes mistakes,
owever some mistakes

may prove more costly than oth-

ers. For immigrants, a mistake
resulting in a criminal charge and

conviction can have severe im-

migration consequences, includ-

ing detention and deportation.

Many immigrants (and criminal

defense lawyers) do not fully re-

alize these consequences when
pleading to the criminal charge.

Often a criminal defense attorney

will advise a defendant to plead

guilty to avoid incarceration with-
out investigating the immigration
consequences. Furthermore,
many immigrants think future
expungement under a state re-
habilitative statute will take care
of the mistake. However, only

certain legal procedures, like a

writ of “coram nobis” or a writ of

“habeas corpus”, are effective for

post conviction relief of immigra-

tion consequences. Unfortunate-
ly, the California Supreme Court
has recently issued two decisions
affecting an immigrant’s ability
to obtain post conviction relief:

People v. Kim and People v. Villa.
To obtain a writ of coram no-

bis a defendant must show 1)

“that some fact existed which,

without any fault or negligence

on his part, was not presented to
the court at the trial on the mer-
its, and which if presented would
have prevented the rendition of
the judgment;” 2) that “newly dis-
covered evidence does not go to
the merits of issues tried; issues
of fact, once adjudicated, even
though incorrectly, cannot be re-
opened except on motion for new
trial;” and 3) “that the facts upon

Avoiding immigration
consequences from
criminal convictions

which he relies were not known to
him and could not in the exercise
of due diligence have been dis-
covered by him at any time sub-
stantially earlier than the time of
his motion for the writ.”

In the past, an immigrant could
demonstrate that his criminal trial
attorney was ineffective in not in-
vestigating the immigration con-
sequences of pleading guilty to an
offense. As such, the immigrant
could withdraw his plea and va-
cate the original conviction based
on a defect. Moreover, and per-
haps more importantly, immigra-
tion courts have recognized that
a successful writ of coram nobis
would wipe out the immigration
consequence of the conviction.
However, as the California Su-
preme Court noted in People v.
Kim, ineffective assistance is not
an issue of fact; rather it is an is-
sue of law which cannot be the
basis of a writ of coram nobis.
This holding leaves many immi-
grants without a vehicle to obtain
post conviction relief.

Perhaps, more troubling for
immigrants seeking post con-
viction relief is the Court’s deci-
sion in People v. Villa affecting
an immigrant’s ability to obtain
post conviction relief through a
writ of habeas corpus. A writ of
habeas corpus is a legal action
through which a person can seek
relief from unlawful detention.
Originally, the California Court
of Appeal considered Villa’s writ
of habeas corpus since he was
in “custody” based upon a 1989
conviction even though he com-
pleted probation. However, the
California Supreme Court denied
the writ finding that Villa was nei-
ther in constructive or actual state
custody and therefore it could not
issue a writ. Specifically, the Cali-
fornia Supreme Court held that

there is no habeas corpus relief to
address the immigration conse-
quences of a conviction when the
defendant is no longer in custody.
In short, neither habeas corpus or
coram nobis is likely to correct er-
rors in pleadings after the period
of probation or parole has ended.

As such, it is important to
seek a highly skilled and knowl-
edgeable immigration attorney
as early as possible if you are an
immigrant facing a criminal con-
viction. Although criminal con-
victions can have severe immigra-
tion consequences, an individual
facing a criminal conviction may
avoid some of the harsh conse-
quences by having his/her crimi-
nal attorney consult with an expe-
rienced immigration attorney. It
is important for the immigration
attorney to analyze the criminal
case because the defense strategy
for a legal permanent resident will
be different for each case. The
analysis changes depending upon
past convictions and what type
of immigration relief is poten-
tially available. Although in some
cases post conviction relief may
still be available, immigrants can
no longer rely on post conviction
relief to ensure they remain in the
United States with their friends
and families.
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Atty. Reeves has represented clients
in numerous landmark immigration cases
that have set new policies regarding INS
action and immigrants’ rights. His offices
are located in Pasadena, San Francisco, Las
Vegas and Makati City.

Telephone: (800) 795-8009

E-mail: immigration@rreeves.com

Website: www.rreeves.com.
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The analysis and suggestions offered in
this column do not create a lawyer-client
relationship and are not a substitute for the
personalized representation that is essential
to every case.
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