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Atty. Conrado Joe Sayas

protecting employee 
& consumer rights

ONE of the most important 
aspects of a wage claim is 
how employees can prove 

that their employer owes them 
additional compensation for 
hours worked. If an employee 
is claiming unpaid overtime or 
that he or she never takes a meal 
break but works during lunch, 
it is useful for the employee to 
have kept accurate time records 
during the work period.

Although the law does not 
require employers to use time 
clocks, the law does require em-
ployers to keep accurate records. 
These records should be in ink 
or other indelible form that show 
when non-exempt employees be-
gin and end each work period. 
The records must show the actual 
hours worked by the employee. 
Work schedules posted in ad-
vance cannot be used to compute 
the employee’s work hours.

Employers may ask employees 
to handwrite or type out their time 
on a timesheet/log-in sheet, or 
“punch in” and “punch out” on a 
time clock (ranging from the me-
chanical to the biometric). What-
ever the method, the employer 
must ensure that the information 
is accurate. A legible printed copy 
of the recorded time must be pro-
vided when requested by the em-
ployee. Should any time-keeping 
device fail to work, the employer 
has the burden of proving the 
number of hours worked

There are three concerns that 
may arise in connection with 
time-keeping records: Rounding 
practices, erroneous time clock 
punches, and non-distinction of 
work and meal and rest periods.

Rounding Off. Employees 
should record their exact start-
ing and stopping times; how-
ever, in computing time worked, 
an employer may “round off” an 
employee’s starting and stopping 
times to the nearest five minutes 
or nearest one-tenth of one-quar-
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WITH the rise in un-
employment, the pro-
cessing of PERM ap-

plications being delayed, the 
continued retrogression of EB-3 
priority dates, and the potential 
of your H-1B application not be-
ing randomly selected for filing, 
the L-1 non immigrant visa may 
be the solution for qualifying for-
eign nationals who wish to come 
to the United States to work. 

The Intra-company transferee: 
L-1 visas are for intra-company 
transferees. An intra-company 
transferee is a person who worked 
for a company abroad in an ex-
ecutive, managerial, or “special-
ized- knowledge” capacity for at 
least one continuous year within 
the three years prior to coming to 
the U.S. and is coming to the U.S. 
to work for a related (parent, sub-
sidiary, affiliate, or branch) com-
pany in one of those three types 
of positions. A foreign business 
owner may seek to file an L-1 visa 
for themselves if they are opening 
a new office in the United States. 
This new office serves as a sub-
sidiary, affiliate or branch of their 
already existing business abroad. 
The maximum stay is seven years 
for managers and executives and 
five years for specialized-knowl-
edge employees. 

Executive v. Manager v. Spe-
cialized Knowledge: The Executive 
or Manager transferees qualify for 
the L-1A visa while those appli-
cants with Specialized Knowledge 
qualify for the L-1B visa.  The dis-
tinctions among each are clearly 
set forth in their definition and the 
description of their daily duties. 
The clear distinction between an 
“Executive” and a “Manager” is 
that an Executive receives only 
general supervision or direction 
from higher level executives, the 
board of directors, or stockholders 
of the organization and  may di-
rect policies and goals of the orga-
nization, while a Manager serves 
in a supervisory capacity and re-
ports to executives. Specialized 
knowledge refers to knowledge 
possessed by an individual of the 
petitioning organization’s prod-
uct, service, research, equipment, 
techniques, management or other 
interests or its application in inter-
national markets, or an advanced 
level of knowledge or expertise in 
the organization’s processes and 
procedures.  

The L-1 Visa Advantage: An  US 
as an L-1 and, at the same time, 

ter of an hour. For example, if the 
employee came in at 8:21, the 
employer may round the time off 
to 8:30. Rounding off is allowed 
only if this practice averages out 
over a period of time and does not 
result in a failure to compensate 
the employee for all time actually 
worked.

Erroneous Time Clock Punch-
es.  These may occur when em-
ployees come in early to or leave 
late from work and punch in and 
out accordingly. The employer 
may disregard the early or late 
clock punching and need not pay 
for them only if the employee did 
not do any work during those pe-
riods. For example, if the employ-
ee clocked in at 8:15 instead of the 
regular starting time of 8:30, but 
then spent the extra 15 minutes at 
the break room having coffee and 
chatting with other employees, 
then the employee need be paid 
for the extra 15 minutes of com-
ing in early. However, if the em-
ployee came in at 8:15 and started 
working right away, the 15 min-
utes should be paid.

Even though employers may 
disregard early punch ins or late 
punch outs, employers do have 
the obligation to maintain accu-
rate records. Therefore, employ-
ers have the right to prohibit em-
ployees from habitually punching 
in early or punching out late. And 
since it may be difficult for em-
ployers to prove that the employ-
ee was not working early or work-
ing late, the employer can rigidly 
enforce its timekeeping policies. 
If erroneous early or late punch-
ing is discovered, employers may 
correct the records by obtaining a 
brief statement or notation from 
the employee voluntarily acknowl-
edging the error and that no work 
was performed before or after the 
employee’s regular hours. This 
correction should be kept with the 
timecard.

Work Period versus Meal 
& Rest Periods. Accurate time-
keeping records must show the 
actual hours worked by non-ex-
empt employees. Mandatory 10-
minute rest periods for every 3 ½ 
hours worked do not have to be 
recorded. The mandatory 30-min-
ute meal period for every 5 hours 

Keep accurate time records at 
work to protect your rights

of work does not have to be re-
corded only if the business closes 
during a meal period. However, 
meal periods during which busi-
ness operations do not cease must 
be recorded. Employers must also 
keep records of sleep periods for 
employees who are on a 24-hour 
shift if the sleep period is not paid 
by the employer.

Good time-keeping records 
can make or break an employ-
ee’s claim. If the employee feels 
that the employer is not keeping 
proper time, the employee may 
keep a personal diary of his or her 
hours worked. If an employee is 
uncertain as to   he or she is paid 
correctly based on the employer’s 
time records, it would be wise for 
the employee to discuss the mat-
ter with a knowledgeable employ-
ment attorney.
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Consider the common di-
vorce scenario where the 
divorce judgment provides 

primary custody of the children to 
one spouse while the other spouse 
only gets visitation. The parties 
begin to file separate tax returns. 
What are the tax consequences of 
the non custodial parents with re-
gards to claiming the children in 
his or her return? 

A non custodial parents can no 
longer file as head of household, 
even if the non custodial parent is 
allowed to claim the children as de-
pendents under the divorce judg-
ment because this requires that the 
parent have custody of the children 
at least 6 months of the year. Non 
custodial parents also can no longer 
claim the earned income tax credit. 
However, the non custodial parent 
can claim the child tax credit

In the absence of a provision 
in the judgment which states oth-
erwise, the parent with primary 
custody of the children is ordinar-
ily entitled to claim the children 
as dependents for tax purposes. If 
a qualifying child is claimed as a 
dependent by both parents and the 
parents do not file a joint return, 
the child is normally treated as the 
qualifying IRC § 152(c)(4)(B)(i)

However, the Code allows the 
dependency exemption and child 
tax credit to be shifted to the non-
custodial parent when a child re-
ceives over one-half of the child’s 

Tax consequences of divorce 
on non custodian parents

support during the calendar year 
from the child’s parents who are 
either (i) divorced, (ii) legally sepa-
rated, (iii) separated under a written 
separation agreement, or (iv) living 
apart at all times during the last six 
months of the calendar year. The 
child must be in the custody of one 
or both of the child’s parents for 
more than one-half of the calendar 
year. IRC § 152(e) (1)(A) & (B)

To shift the exemption and child 
tax credit to the noncustodial par-
ent, the custodial parent must re-
lease or waive his or her claim to 
the exemption for the year by exe-
cuting IRS Form 8332. IRC § 152(e) 
(2). The custodial parent can waive 
this right to claim the children as 
dependents and let the non custo-
dial parent claim them by execut-
ing IRS Form 8332 and filing it with 
his or her return. 

Certain Tax Court cases held 
that the waiver is effective even if 
the Form 8332 was not filled out 
in detail. In Bramante (T.C. Memo 
2003-228), the custodial parent and 
agreed to waive her right to exemp-
tions on Form 8332. The custodial 
parent realized that as her income 
increased, the value of the exemp-
tions increased. The custodial par-
ent discovered that her Social Se-
curity number was missing on the 
form and that the noncustodial par-
ent, had dated the form in his hand-
writing. The tax court still upheld 
the waiver as effective despite the 
missing details from Form 8332. 

In Boltinghouse, the IRS argued 
that missing details in the separa-
tion agreement defeated the waiver 
(T.C. Memo 2003-134). In this 
case, the parties executed a sepa-
ration agreement allowing the non 
custodial parent to claim one of 

his children, but the non custodial 
parent did not file a Form 8332. 
As a result, the court had to decide 
whether the agreement conformed 
in substance to Form 8332. The IRS 
contended that the agreement was 
not in substance a Form 8332 be-
cause it did not reflect the years the 
exemptions were to be waived and 
it did not provide Social Security 
numbers for the parents. Although 
the IRS pointed to some cases in 
which the Tax Court had rejected 
waivers that were ambiguous as to 
the applicable years, the Tax Court 
said that it was clear that this agree-
ment applied to the years the par-
ents began filing separate returns. 
As in Bramante, lack of Social Se-
curity numbers was not considered 
a serious defect by the Tax Court.

The custodial parent can waive 
the dependent exemption each 
year or for a number of years. The 
non custodial parent should file 
form 8332 with his or her tax return 
in order to be entitled to the exemp-
tion. To avoid any confusion and 
tax issues with the IRS, the parties 
should attempt to agree or resolve 
in court the issue of who will claim 
the dependency exemption of the 
children as part of the divorce judg-
ment. Parties should seek the assis-
tance of an experienced attorney to 
weed through complex family law 
issues.
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The best kept secret: the L-1 
intra-company transferee visa

lawfully seek to become a perma-
nent resident of the USA. The fil-
ing for permanent residency sta-
tus (green-card) can commence 
following the L-1 extension, after 
the initial first year in L-1 status 
and business operation.  Execu-
tives and managers needn’t go 
through the PERM process in or-
der to apply for lawful permanent 
residence; specialized knowledge 
professionals, however, require 
PERM.

Spouses on an L-2 visa are al-
lowed to work: The Spouse and 
Children of the L-1 visa holder 
may come to the United States 
under an L-2 non immigrant visa. 
But unlike H-4 visa holders, they 
are allowed to obtain an employ-
ment authorization card. Employ-
ment authorization may be grant-
ed for the period of admission or 
status not to exceed two years. 

So why are more people not 
applying for the L-1 Intra-compa-
ny Transferee visa? The L-1 non 
immigrant visa is often driven by 
the corporate documents submit-
ted to prove that there is a bona 
fide foreign company that has 
established a subsidiary, affiliate 
or branch in the United States. 
There has to be proof of a rela-
tionship between the organization 
abroad and in the US. Finally, the 
transferee’s position in the com-
pany abroad has to meet the defi-
nition of “Executive, Manager or 
Specialized Knowledge.” USCIS 
has been known to respond with 
a request for evidence for specific 
corporate documents from both 
the US Company and the Foreign 
Company. These specific require-
ments and complexity may hinder 
qualified people or companies to 
apply for the L-1 non immigrant 
visa. It may prove to be time con-
suming as far as what documents 
are needed, but it is not impos-
sible to be approved.

An experienced immigration at-
torney makes a difference: There 
are a lot of perks in being a ben-
eficiary of an L-1 intra-company 
transferee non immigrant visa. This 
is why you need an experienced 
and knowledgeable immigration 
attorney to assist you through this 
process. The Lawyers of Wilner 
and O’Reilly have successfully as-
sisted and continue to assist cli-
ents and employers in applying for 
an L-1 Intra-company Transferee 
visa.  Our dedicated attorneys are 
ready to assist you whether you 
are the foreign national seeking to 
be transferred to a U.S. subsidiary 
or whether you are the employer 
wishing to transfer employees 
from abroad. We have three conve-
nient locations: Cerritos, Irvine and 
Riverside. Call us at (562)207-6789 
for a free consultation. 
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