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Once again, the im-
migration community 
is bracing itself for a 

historical and unprecedented 
exhaustion of the H-1B cap. 
Employers can petition H-1B 
workers for the October 1, 2009 
start date beginning April 1, 
2009. Last year, due to exces-
sive demand, the United States 
Citizenship and Immigration 
Services (USCIS) only accepted 
H-1B petitions for the first five 
business days of April. We can 
expect the same for this year. 
Until Congress acts to increase 
the quota, employers and H-1B 
workers will have to scramble 
for the visa numbers as soon as 
they become available. 

The filing date is fast ap-
proaching, and once again, the 
quota is expected to be reached 
in the first week of availabil-
ity. H-1B petition preparation 
should be nearing its final stag-
es. Those people looking for pe-
titioners should intensify their 
job search right now to ensure 
sufficient time for an H-1B pe-
tition to be prepared for filing 
within the first week of April. 

Some frequently asked ques-
tions we have received about 
the H-1B cap follow.

What does it mean when the 
H-1B cap is reached?

This means that if an em-
ployer is petitioning to change 
your status to H-1B (for exam-
ple from student or tourist sta-
tus to H-1B), and the petition 
is received after the cap is met, 
the change of status cannot be 
granted. The USCIS will place 
all new cap-subject petitions re-

ceived in a random lottery to be 
adjudicated for one of the H-1B 
visa numbers.

If I get an October 1, 2009 
start date will I be able to re-
main in the US legally?

You will only be able to re-
main in the US if you maintain 
legal status until October 1, 
2009. For example if you en-
tered as a tourist and your I-94 
card said your status was valid 
until October 1, 2009 or later, 
you would be able to remain in 
the US You will not be allowed 
to work until October 1, 2009 
and only if you are granted a 

Change of Status. 
For students who are chang-

ing to H-1B status, the situation 
may be different. In the past the 
INS passed a regulation allow-
ing students who just graduated 
to remain in the US and start 
working on October 1. It is un-
known if the USCIS will provide 
the same benefit this time. 

I am in H-1B status now and I 
have filed an extension or I will 
be filing an extension. Will I be 
in danger of missing the cap? 
Will I go out of status?

No. The H-1B cap only ap-
plies to new H-1B petitions. If 
an employee is already in H-1B 
status and is being petitioned 

by the same employer or even a 
new employer, that employee is 
not subject to the cap. 

I am not in H-1B status now. 
There is an employer who is 
willing to sponsor me. What 
should I do with the cap end ap-
proaching?

You should begin process-
ing the H-1B petition as soon as 
possible. The longer you delay, 
it becomes less likely that you 
will receive an H-1B visa. 

Those who require H-1B peti-
tions must prepare right now to 
ensure that they are on track for 
an early filing. In all likelihood, 

there will be no opportunity for 
a late filing.

***
Atty. Reeves has represented clients 

in numerous landmark immigration cases 
that have set new policies regarding INS 
action and immigrants’ rights. His offices 
are located in Pasadena, San Francisco, Las 
Vegas and Makati City. 

Telephone: (800) 795-8009 
E-mail: immigration@rreeves.com 
Website: www.rreeves.com. 

***
The analysis and suggestions offered in 

this column do not create a lawyer-client 
relationship and are not a substitute for the 
personalized representation that is essential 
to every case. �
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Last year, due to excessive demand, the 
United States Citizenship and Immigration 
Services (USCIS) only accepted H-1B peti-
tions for the first five business days of April.
Until Congress acts to increase the quota, 
employers and H-1B workers will have to 
scramble for the visa numbers as soon as they 
become available.
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